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Message of the Director

Since 1992, NERIM has come a long way. The institute has attained adulthood
in 18 years, and our law also considers a child to be adult, when he enters his 18th
birthday. Since its first establishment and then in 1994, the institute was affiliated to
Dibrugarh University and since then, NERIM has not to look back. With 3 campuses,
of management wing, IT wing and Mangaldoi branch, NERIM is now a reputed suc-
cessful institute in the entire Northeast India.

' : j

In Assam, NERIM is the first institute to introduce 5 year BALLB course in
2006 under Dibrugarh University. In Greater Guwahati, we are the pioneer in intro-
ducing the 5 year BALLB course. This time in 2010, we have published our first maga-
zine in NERIM Law College, which has been named as NERIMian. We aim at making it

a Law Journal in near future and trying to improve the journal with Impact Factor (IF).
I hope, our wishes will be the reality soon, with sheer hard work.

I wish this magazine to be a grand success.

Sd/

Dr. Zoii Nath Sarmah
Director

NERIM
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Messgae

I'am delighted to learn that the NERIM Law College is publishing its first issue
of law magazine. I hope the thought provoking articles encompassing different fields of
legal study would go a long way in contributing towards academic pursuit in legal
learning.

Chief Justice A.M. Ahmadi (as he then was) ventilated: “I think we have waited
long enough to repair the cracks in the legal cducation system of the country and it is
high time that we rise from our arm chair and start the repair work in right earnest ”
Jurists, legal luminaries and writers can contribute a lot towards such “repair work”, |
fervently hope that writings of the magazine will also be able to contribute towards
such “repair work.”

I'wish the publication of this NERIM Law College magazine a grand success,

Sd/
(AK. Sinha)
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of law magazine. I hope the thought provoking articles encompassing different fields of

legal study would go a long way in contributing towards academic pursuit in legal
learning.
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long enough to repair the cracks in the legal education system of the country and it is
high time that we rise from our arm chair and start the repair work in right earnest.”
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Sd/ :
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From the desk of the Editorial Committee.....

Since its inception in 1992, NERIM today has attained maturity. At 18, which we can
consider as the teenage of the institute, we’re happily publishing this magazine from
the NERIM Law College. On 3rd May, 2010, when I joined NERIM as a lecturer, this
was the first duty vested on me. Within the short period of 1 month, almost 30
articles were collected and we prepared the magazine.

I am thankful to all my colleagues from the institute, who helped me in this task. Our
editorial committee in this issue includes the following members:

Dr. Zoiinath Sarmah (Director, NERIM), Dr. Sangeeta Tripathi (Dean), Dr. AK Sinha
(Principal, NERIM Law College) and the members include all our faculties of the
NERIM Law College: Mitali Sarma, Aparajita Dutta, Bipasha Das, Jayashri Das,
Sultan Haidar Alam, Dulumoni Baishya & Dhritiman Sarma (editor).

In fact, based on the Law College magazine, we're trying our best to make it a journal
in near future. This is the beginning and the topics selected here are all belonging to
the topic of law. Law is a very essential tool to control the society and to make it safe
haven for the innocents, so that criminals are perished and there can be full law and
order situation under control. With this aim, law is implemented in the society. As a
result of all these, NERIM is currently producing future lawyers so that they can work
for the well being of the society in the future.

In fine, I am thankful to Dr. Zoiinath Sarma, Director of NERIM, whose inspiration
helped me to publish this magazine. At the same time, I am also thankful to the Dean
Dr. Sangeeta Tripathi and the Principal of the Law College Dr. A.K. Sinha.

On behalf of the editorial committee
Sd/

Dhritiman Sarma
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CHARACTER OF FEDERALISM AND THE CONSTITUTION OF INDIA

Aparajita Dutta
Lecturer, NERIM Law College

Introduction

Federalism is one of the most important aspects of modern constitutionalism. It is established
all over the World, perhaps, as the only form of political organization suited to communities with a
diversified pattern of objectives, interests and traditions, which seeks to join together different
diversities in the pursuit of common objectives and interests in the cultivation of common traditions.
It is an admirable device by which national unity can be harmonized with local autonomy.

Meaning and Characteristics of Federalism

The word “federal” is derived from the Latin word “foedus” which means ‘a treaty” or an
agreement. Professor Dicey defines Federal Government thus: “A federal government is a political
contrivance intended to reconcile national unity and power with the maintenance of state rights”.
According to Montesquieu, a federal government in “a convention by which several similar states
agree to be members of a large one”. Federal principle according to Professor K.C. Wheare, is “the
method of dividing powers so that the general and regional governments are each, within a

sphere, co-ordinate and independent”. Existence of co-ordinate authorities independent of each
other is the gist of the federal principle.

In International Encyclopaedia of the Social Sciences edited by David L. Sills, it has been stated
that the basic characteristics and operational principles common to all truly federal systems can be
identified; and these may be divided into three essential elements i.e. written constitution, non-
centralization and a real division of powers. Reference may also be made in this connection to what
has been stated in Volume II of The Encyclopaedia of Democracy in which principles of federalism
have been mentioned as

a. non centralization
democracy

checks and balances
open bargaining
constitutionalism
fixed units

It now transpires that federal constitution has normally five basic characteristics, i.e. Division of
powers, supremacy of the constitution, written constitution, rigidity and authority of courts. A
federation is a union of states and it is generally the result of two kinds of forces, viz centripetal
and centrifugal. A federation comes into being as a result of centripetal forces when independent
states agree to join hands and thereby create a new state. That was the case in Australia and the
United States of America. Sometimes, a unitary government is transformed into a federal government
as a result of centrifugal forces. The units demand a large measure of autonomous which can be
provided in a federal structure. This was not provided in India by the Government of India Act,
1935 with a view to giving greater autonomy to the provinces.

S0 a0 o

Federalismin India '

Federalism is a more functional than institutional concept and it is wrong to suppose that there
are certain inflexible features in the absence of which a political system cannot be federal. The
Indian federalism is unique in nature and is tailored according to the specific federalism as a

constitutional form and as the basis of a national government in India was not a sudden development
upon the transfer of power on 15th August, 1947. It was therefore many years and, in a limited
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form, it was already in operatio
multi-racial, multi-lingual and multi-communal
federalism was only a natural choice.

The Constitution of India does incorporate the concept of federalism in various provisions
Article 1 of the Constitution declares that India is a Union of States. There is a division of legislativé
powers between the Pariiament of the Union and the Assemblies of the States and this division
can only be altered with the agreement both of the Parliament of the Union and the Assemblies
of not less than one-half of the Constituent States. The provisions which establish the essence of
federalism i.e. the Eompetence of Parliament to legislate in matters pertaining to the State List
only for a limited périod, under Article 249 "in the national interest” and under Article 250 duriné
memergency”, having States and the Centre, with a division of powers between them with sanction
of the Constitution, vesting the President with the power under Article 258(1) to entrust a State
Government, with consent of the Goveror; decentralization of power by formation of independent
municipalities and Panchayats through the 73rd and 74th Amendments.

Thus, though the federal principle is dominant in our Constitution and that principle is one of its
basic features, but, it is also equally true that federalism under the Constitution of India leans in
favor of a strong Centre, a feature that militates against the concept of strong federalism. The
Centre can, in cgrtain contingencies, encroach upon the field reserved for the States. The power
of intervention given to the Centre, it is argued that it is inconsistent with the federal system, for
it places the States in a subordinate position. Some of the provisions that can be referred to in this
context include the power of the Union to deal with extra-ordinary situation such as during the
emergency and in the event of a proclamation being issued under Article 356 that the governance
of a State cannot be carried on in accordance with the provisions of the Constitution; there is only
one citizenship, namely, the citizenship of India; the provisions include the power of Parliament in
relation to the formation of new States and alteration of areas, boundaries or names of States
(Article 3). This bias towards “unitary power” under normal circumstances is not seen either in the
Constitutions of USA or Canada. Because of these reasons some constitutional jurists hesitate to
characterize the Constitution of India as truly federal.

Ivor Jennings has characterized the Constitution of India as “a federation with strong centralizing
tendency”. According to K.C. Wheare the Constitution of India is a quasi-federal constitution. K.C
Wheare also observed that “any definition of federal government which failed to include the
United States would be thereby condemned as unreal”. The United States Constitution has been

regarded as a truly federal Constitution.

Judicial Interpretation

The Constitution of India is the fundamental law of the land. The principle of constitutionalism
advocates a check and balance model of the separation of powers; it requires a diffusion of
powers, necessitating different independent centers of decision-making. The principle of
constitutionalism, which requires the courts to interpret legislation on the assumption that Parliament
would not wish to legislate contrary to the provision enshrining the fundamental rights. The
supremacy of the Constitution constitutes the basic structure which is unamendable, thereby
reflecting a novel philosophy. I

The debate whether the Constitution of India is a federal constitution or quasi-federal h
?:ensga?pplrlum'l;l the Apex Court_in India. In State of Karnataka vs Union of India,qAIR 1977, whe?:
Kaernata Ifa Co na ti"ged the appointment of a Commission of Inquiry against the Chief Ministers of
ol .Cg ground that the same grossly violated the federal character of the Constitution.

e ra(t):i ; ri Z observed that the Constitution of India is not a federal Constitution where
Use‘?ta - Stant epefn ent and sovereign States could be said to have joined to form a nation as in the

ni es of America or as may be the position in some other countries of the World.

In the State of Rajasthan vs Union of India, AIR 1
: . / 978, the Supreme Co
t:e ixtent c;f feéierall§m of the Indian Union is largely wétered dgwn by tlle: r:‘:e%: ?mr?;t
evelopment and making the nation integrated politically and economically coordinated, and socially:

2 e

n in British India. For the solution of the constitutional problem of 3
country like India with a vast area and a huge popufation
/
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